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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

AT RICHVOND, APRIL 2, 1999

PETI TI ON OF

GLOBAL NAPs SCQUTH, | NC. CASE NO. PUC980173
For arbitration of unresolved issues

frominterconnection negotiations with

Bell Atlantic-Virginia, Inc. pursuant to
§ 252 of the Tel ecommunications Act of 1996

FI NAL ORDER

On Novenber 16, 1998, G obal NAPs South, Inc. (“GNAPs”) filed
a petition for arbitration of unresolved issues from
i nterconnection negotiations with Bell Atlantic-Virginia, Inc.
(“BA-VA’) under 8§ 252(b) of the Tel ecommuni cations Act of 1996
(“the Act”), 47 U S.C. § 252(b).

On Novenber 24, 1998, we entered a Prelimnary O der,
docketing this matter and ordering BA-VA to file a response to the
GNAPs petition, and ordering that cooments frominterested parties
be filed on or before Decenber 30, 1998.

On Novenber 25, 1998, GNAPs filed a notion for a hearing to
consider its request that BA-VA provide GNAPs interconnection on
an interimbasis and for expedited treatment of its petition.

On Decenber 11, 1998, BA-VA filed its response to the GNAPs
arbitration petition and notion. On Decenber 30, 1998, GNAPs

filed its reply to the response of BA-VA


http://www.state.va.us/scc/contact.htm#General

By order of January 29, 1999, we determ ned that there was
no need to hold an evidentiary hearing in this proceedi ng, having
found that the issues raised by the parties presented only | egal
guestions; that there were no issues of fact in dispute; and that
both parties had waived their requests for a hearing.® The order
al so provided for the parties to supplenent their pleadings filed
herein to define or further clarify their positions on the issues
rai sed, and to address how (or if) the United States Suprene

Court’s recent decision in AT&T Corp. v. lowa Wilities Board,

US _ , No. 97-826 (Jan. 25 1999), affects the issues before us.

The parties filed their supplenental briefs on February 10,
1999.

BA- VA contends that the Suprene Court’s reinstitution of the
Federal Communi cations Comm ssion’s (“FCC’) “pick and choose”
rule, 47 CFR §8 51.809 (“FCC Rule 51.809”), results in GNAPs not
being entitled to adopt BA-VA s 1996 interconnection agreenent
with MFS Intel enet (“MS Agreenent”). BA-VA offers three bases
for its position. First, it states that FCC Rul e 51. 809(c)
requires that it nmake available to GNAPs terns and conditions of
exi sting interconnection agreenents for only a “reasonabl e period
of time,” and that such tine has expired with respect to the 1996

MFS Agreenent. BA-VA next asserts that subsection (b)(1) of FCC

W al so denied GNAPs notion for interconnection on an interimbasis.



Rule 51.809 relieves it fromoffering to GNAPs the reciprocal
conpensation rates of the MFS Agreenent because BA-VA will incur
greater costs in providing interconnection to GNAPs than to MFS
due to the expected inbalance in traffic delivered by BA-VA to
GNAPs versus traffic delivered by GNAPs to BA-VA.  Third, BA-VA
asserts that, even if it is required to offer GNAPs the terns of
the MFS Agreenent, GNAPs nust be bound by the July 1, 1999,
termnation date of that agreenent because it is a provision
“legitimately related to” the pricing terns of the MFS Agreenent.?

GNAPs’ brief in response to our January 29, 1999, order
reiterates its argunents nmade in prior pleadings that it is
entitled to reciprocal conpensation for termnating traffic to
Internet Service Providers (“ISPs”); and that it should be able to
opt-in to the MFS Agreenent for a full three-year term GNAPs
asserts that BA-VA acted in bad faith by not permtting it to opt-
into the MS Agreenent in August 1998.

GNAPs al so comments on the lowa Utilities Board deci si on and

the reinstated FCC Rul e 51.809. GNAPs states that the requirenent
of 51.809(c) that interconnection agreenents be nade avail able for
only a “reasonabl e period of tinme” addresses concerns of technical
inconpatibility so as to prevent forcing an i ncunbent from

conform ng interconnection arrangenents to outdated technical

2 See FCC's First Report and Order, § 1315, In re Inplenmentation of the Local
Conpetition Provisions in the Tel ecomruni cati ons Act of 1996, 11 FCC Rcd.
15499, 16139.




nodel s. Such techni cal considerations have no relevance in this
case according to GNAPs.

GNAPs responds to Rule 51.809(b)(1) by explaining that the
“greater cost” exception to the opt-in requirenent does not
protect incunbents fromthe vol une of usage that one CLEC versus
anot her m ght nmake of a particular interconnection agreenent, but
rather the higher unit cost of interconnecting with a CLEC t hat
seeks to adopt the incunbent’s agreenent with another CLEC. GNAPs
bel i eves that BA-VA's unit cost of interconnectiong wth GNAPs
woul d not differ materially fromits cost of interconnecting wth
MFS.

GNAPs al so asserts that even if the Conm ssion finds the MFS
Agreenent is now not available to it for opting-in, GNAPs should
be able to opt-in to that agreenent under the “old regine” as it

existed prior to the lowa Wilities Board decision, because to

hol d otherwi se would reward BA-VA for its delay and prol onged
refusal to GNAPS’ request to opt into the MFS Agreenent.

After the parties filed their supplenental briefs, the FCC
i ssued its order on reciprocal conpensation.® By order dated
March 11, 1999, we schedul ed oral argunent so the parties could

address what effect, if any, the FCC s order and the |Iowa

31nre Inplenentation of the Local Conpetition Provisions in the
Tel ecommuni cations Act of 1996, CC Docket No. 96-98, and Inter-Carrier
Conpensation for |1SP-Bound Traffic, CC Docket No. 99-68 (Feb. 26, 1999).




Uilities Board decision have on this case. Oal argunent was

hel d March 25, 1999.

The threshold issue is whether GNAPs can opt into the MS
Agreenent, which was entered in July 1996. At the hearing, much
di scussi on centered on whether the requirenment of FCC Rul e
51.809(c) that interconnection agreenents be nade avail able to
other carriers for a “reasonable period of tinme” applied to the
parties in this instance. Regardless of whether that rule applies
here, all parties agreed that the Conm ssion could establish a
standard of reasonabl eness for determ ning how | ong an i ncunbent
carrier nmust nmake available to others its approved interconnection
agr eement s.

GNAPs first sought to opt into the MFS Agreenent in August
1998. By its terns, the MFS Agreenent may be termnated July 1
1999, and anyone adopting this agreenent is bound by that term
unl ess otherwi se negotiated. |If a reasonable tine rule were to
apply here, whether under FCC Rule 51.809 or sone other standard
created by this Comm ssion, we believe that GNAPS' request was
made beyond a reasonable tinme w thin which BA- VA shoul d be
required to permt a carrier to opt into an approved agreenent.

As a practical matter, we nust also consider the Conm ssion’s
practices in arbitration proceedings for directing the parties to
submt agreenents for approval and for review ng and approving

such agreenents. |If we were to direct BA-VA to offer to GNAPs the



MFS Agreenent, there would likely be only thirty days, at nost,
fromthe tinme such an adopted agreenent woul d be approved until
BA-VA could term nate the agreenent pursuant to the contract
terms. Therefore, we find that it is not practical to require
such a short contract termin light of the remaining tine
avai |l abl e under the MFS Agreenent, particularly including the
time necessary for filing and Conm ssion approval of an
agreenent. As with the maxim “equity will not do a vain or
useless thing,” we cannot find it practicable to grant GNAPs
even the nost |imted relief requested. W wll not make a
determ nation that does not confer any real benefit or effect
any real relief, and which is inpracticable to carry out.
Accordi ngly,

| T | S THEREFORE ORDERED THAT

(1) To the extent GNAP's petition seeks to adopt the MFS
Agreenent, the relief requested is denied.

(2) This matter is dismssed and the papers filed herein

shall be placed in the file for ended causes.



